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CURRENT TOPICS. 





Some time since, in reviewing the 72nd vol- 
ume of the Missouri Reports (15 Cent. L. J. 
300), we took occasion to express our disap- 
probation of the system which resulted in the 
delay of the publication of the decisions for 
a period of eight months ora year after the 
delivery of the opinions contained in the vol- 
ume; and, at the same time, we gave expres- 
sion to the fact that we did not know where 
the fault lay, or where rightly to place the 
blame. Further investigation into the matter 
has convinced us that the reporter, the person 
whose responsibility most obviously suggests it- 
self in the connection, is not the party at fault. 
The statute which provides for the publication 
of the decisions of the Supreme Court, and 
the appointment of a reporter, attaches to 
that office the salary of $2,000 per annum, 
but makes no allowance for clerk hire or 
other assistance, and, consequently the 
reporter is obliged, not only to make the 
syllabus, supply a_ statement of facts 
from the record, when the facts are 
not sufticiently stated in the opinion, and edit 
the briefs of the counsel, and make the index 
to the volume, which form his appropriate 
duties, but must, in addition, be proof-reader 
and verify the citations of counsel, and make 
the table of cases. All of this purely mechan- 
ical, and yet extremely laborious work, he 
must accomplish with his own hands, or else 
’ provide assistance on his own responsibility, 
and provide compensation out of a salary al- 
ready too slender for the dignity and labor of 
the office. Of course, there is no hope that 
anything that we might say upon this subject 
towards effecting an amendment of these 
matters, will have any material weight. The 
policy of false economy which pays the judges 
of the Supreme Court $4,000, the attorney- 
general $3,000, and the circuit judge $2,000, 
would form an insuperable barrier to any 
change. However, we commend the figures 
above given to the careful reflection of the 
bar of the State. To us they seem to indicate 
‘hat the judiciary and the administration of 
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justice are regarded by the law-making power 
of the fifth State of .the Union asa sort of 
fifth wheel in the scheme of civilization. 


We expressed the opinion last week that 
the careful scrutiny to which the defense of 
insanity in cases of homicide is being su- 
jected, in consequence of the popular inter- 
est in Guiteau’s case, will lead tu very bene- 
ficial results, in way of amendments to the 
law upon this subject. The source of most 
of the difficulties, and the cause of many of 
the most glaring failures of justice is, in our 
opinion, the discrepancies which exist between 
the legal definition of ‘‘insanity’’ and the 
medical ‘interpretation of the same word. 
Dr. Hammond, in an able article in the cur- 
rent number of the IJnternational Review, 
makes this difference between the views of 
the two professions a cardinal point in his 
discussion. ‘‘An individual may be medically 
insane, and yet not a lunatic in a legal sense. 
His brain is diseased, either temporsrily or 
permanently ; his mind is not in all respects 
normal in its action, and yet he is responsible 
for his acts. * * * * While a knowl- 
edge of right and wrong can never be prop- 
erly regarded as a test of insanity; it is a 
test of responsibility ; and by knowledge of 
right and wrong is not meant the moral 
knowledge that a particular act would be in- 
trinsically right or wrong—in other words, 
a sin—but that it would be contrary to law, 
In reality, however, the individual may not 
even have this knowledge ; but he must have, 
in order to make him responsible, the mental 
capacity to have it. For ignorance is no 
excuse, and the safety of society impera- 
tively requires that all should take means 
to make themselves acquainted with 
the laws of the land in which they live. Now, 
any individual having the mental capacity to 
know that an act which he contemplates is 
contrary to law, should be deemed legally re- 
sponsible, and should suffer punishment. He 
possesses what Bain calls ‘‘punishability.’’ If 
he does not possess this capacity, then he 
ought not to be allowed to go at large ; for he 
is a greater enemy to society than one who, 
with evil intent, has nevertheless sufficient 





reason toguidehim. * * * * The ques- 
| tion, therefore, in the case of a criminal, 
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should not be, ‘‘Is he insane?’’ but, ‘‘Is he 
responsible??? When this change is effected, 
we shall hear very little about disagreements 
between medical experts and jurists relative 
to who should, and who should not be pun- 
ished. And again, no degree of insanity 
should absolve a criminal from the minimum 
amount of punishment that may be necessary 
to protect society against him and others like 
him. When there is less morbid sentimental- 
ity relative to the rights of certain kinds of 
lunatics, who are no better than wild beasts, 
we shall have fewer outrages to record, and 
fewer monsters in human form to perpetrate 
them.’’ 





EVIDENCE OF TRANSACTIONS AND 
COMMUNICATIONS WITH A_ DE- 
CEASED PERSON AS AFFECTED BY 
THE INTEREST OF THE WITNESS. 





I. 

The rule of the common law which ren- 
dered interested persons incompetent as wit- 
nesses, has been almost universally abrogated 
by statute, and consequently a mass of learn- 
ing upon the subject with which the old books 
abound has been rendered obsolete. The 
exposed condition of the estates of decedents, 
however, suggested an exception to the 
sweeping effect of the statutory rule which 
we believe appears in every statute upon the 
subject, in different phraseology, of course, 
but always to the same effect, to-wit: That 
where the suit is by or against the personal 
representative, assignee or heir of a deceased 
person,’the adverse party in interest shall not 
be permitted to testify to any communication 
or transaction with the deceased, unless culled 
as a witness by the personal representative, 
or unless the personal representative is him- 
self sworn as a witness and testifies to the 
transactions in question. .The consideration 
of this exception to the statutory rule, and 
the interpretation which has been put upon it 
by the courts, is the object of the present ar- 
ticle. The knd which prompted its enact- 
ment, as manifest from the terms of the stat- 
ute, and recognized by the courts in all their 
interpretations of it, is the protection of the 


1Starkie on Eyid. 24, 118, e¢ seg.; 1 Green|. Evid., | 


329-333. 








estates of decedents in furtherance of the 
principle of public policy, which forbids that 
one of two interested parties to a transaction 
should be permitted to testify to it, when the 
lips of the other have been closed in death, 
and the witness is thus put beyond the strong, 
restraining influences of the fear of contra- 
diction.2 As a consequence, when, owing to 
the peculiar situation of the parties, the at- 
tainment of this purpose is no longer desira- 
ble, the rule itself falls to the ground. Thus, 
in a suit upon a partnership contract, against 
the surviving partner and the administrator 
of the deceased partner, it was held that the 
plaintiff would not be incapacitated from tes- 
tifying, notwithstanding the death of one of 
the parties, if it appeared that the contract 
was made with the surviving partner, or with 
both the partners actually present and engag- 
ing in the transaction, especially if the sur- 
viving partner was himself sworn as a witness.? 
A similar ruling prevailed in a case where the 
contract was by one person, as party of the 
first part, and several persons, as parties of 
the second part, all parties being present and 
engaged in fixing the terms of the contract. 
In a suit upon the contract by the party of the 
first part, it was held, that, notwithstanding 
that one of the parties of the second part had 
died, the plaintiff’s evidence was not thereby 
rendered incompetent. The logic of these 
cases, of course, is the possibility of contra- 
dicting the witness by the testimony of per- 
sons similarly, and as deeply, interested, as 
the deceased. Naturally, therefore, when this 
possibility is eliminated, the ruling is other- 
wise. Thus a plaintiff in an action against a 
firm upon a contract made with adeceased 
member of it, offering to testify to transac- 
tions and communications had _ personally 
withsuch decedent was held incompetent.5 
In pursuance of this idea of relaxing the 
rule of the exception to the statute in 


2 Walker v. Hill, 21 N. J. Eq. 191; Halyburton v. 
Dobson, 65 N. C. 88; Walker v. Taylor, 45 Vt. 612; 
Waldman vy. Croumelin, 46 Ala. 580; Guery vy. Kins- 
ler, 5 S. C. 423; Elmore v. Jaques, 4 Thomp. &C. 
679; Downs v. Belden, 46 Vt. 674; Runkel v. Phil- 
lips, 9 Phil. 619; Kumpe v. Koons, 63 Ala. 448; Rob- 
inson v. Mandell, 3 Cliff. 169; Morris v. Grubb, 31 
Gratt. 286. 

3 McGeehee y. Jones, 41 Ga. 123; Kale v. Elliott, 18 
Hun, 198. 

4 North Georgia Mining (o. v. Latimer, 51 Ga. 47. 

5 Hook v. Bixby, 138 Kan. 164; Lawhorn y. Carter, 
11 Bush, 7. 
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those cases where contradiction from ex- 
traneous sources is possible, there seems 
to be a tendency in many cases to con- 
fine the prohibition of interested parties testi- 
fying to such matters as could only be known 
by means of a transaction or communication 
with the deceased. Thus. in a suit against 
an administrator upon a contract with the 
intestate for the hire of certain slaves, while 
the plaintiff was heldjincompetent to testify to 
the contract itself, it was ruled that he could 
testify that the intestate had had the slaves in 
possession and had enjoyed their services, 
that being ‘‘a matter,’’ as the court said, ‘‘of 
quasi public nature,’’ about which ‘‘the testi- 
mony, if not true, might have been contra- 


dicted by others.’”’ 7 And, although a plaint- 


iff, in a suit against an administrator, is in- 
competent to testify that the intestate actually 
signed a particular paper, yet he is competent 
to prove the handwriting of the signature.* 
And though an administrator, upon an issue 
in regard to assets, may not testify as to a 
transaction between himself and his intestate, 
whereby a prima facie indebtedness of his 
own to the estate was discharged, as, for in- 
stance that he had repaid money borrowed, 
still he may testify to any transactions after 
the death which relieve him of having assets 


6 Giles v. Wright, 26 Ark. 476; State v. Osborne, 67 
N. C. 259; Hildebrant v. Crawford, 6 Lans. 502; How- 
erton vy. Lattimer, 68 N. C. 370; Smith v. Sergent, 4 
Thomp. & C. 684; Pattison v. Armstrong, 74 Pa. St. 
476; Payne v. Elyea, 50 Ga. 395; Strickland v.Wynn, 
51 Ga. 600. 

7 Gray v. Cooper, 65 N. C. 184. See Wheeler v. Ar- 
nold, 30 Mich. 304; Field v. Brown, 24 Gratt. 74; Mar- 
tin v. Jones, 59 Mo. 181. The possibility of contradic- 
tion by living witnesses, or even by the opposite party 
himself, is not always a safe test of the application of 
the rule. In the New York case of Hatch y. Peugnet, 
64 Barb. 189, on the trial of special issues as to the 
due execution of the will and deed, and as to the 
competency of the testatrix,the judge permitted evi- 
dence to be given by the plaintiff, 1 daughter of the 
testatrix, of declarations pertinent to the issue, made 
to her by the testatrix in the presence of the defend- 
ant. The defendant was a legatee of the executrix 
named in the will, and such evidence tended to main- 
tain the issues in favor of the plaintiff,and against the 
defendant. The Supreme Court held that this was a 
clear violation of section 899 of the Code, notwith- 
standing the defendant was living at the time of the 
trial, and might have contradicted the evidence of the 
plaintiff. That there is nothing in the statutes which 
makes the admissibility of such evidence depend 
upon the fact that at the time when it is offered there 
is some person living who can contradict it. On the 
contrary, its admissibility depends upon the nature of 
the contract to which it relates. 

8 State, ex rel. v. Maxwell, 64N. C. 313.3 





in hand, as that he had exhausted the assets 
by such and such payments.? In Georgia it 
was held, in a suit by the executor, that the 
defendant was competent to testify to any 
relevant conversation between himself and the 
executor, notwithstanding the death of the 
testator, though the original contract between 
him and the testator was recited in such con- 
versations. 1° 

In brief, then, with two notable exceptions 
which will be noticed later, the rule in all, or 
nearly all, of the States, seems to be that the 
effect of the exception of the statute is not to 
render an interested witness incompetent gen- 
erally in the case, but incompetent only ‘‘as 
to any transaction with, or statement by, the 
testator or intestate.’’ As to other matters, 
he may testify without objection.“ This dis- 
tinction as to the competency or incompeten- 
cy of the same individual, speaking to different 
sets of facts, has been carried to a degree of 
considerable refinement. Thus, in a case 
where there are two parties (joint plaintiffs 
or defendants), claiming under the same state 
of facts, and the adverse party is a competent 
witness against one of them, and incompetent 
under the statute, as against the other, and 
the case is one in which separate judgments 
can be rendered, the testimony of such person 
may be received in evidence, but can be used 
and considered only as against the party as 
to whom the witness was competent; and the 
court should render such judgment or judg- 
ments in the case as would have been war- 
ranted by the evidence in case there had been 
several actions, the evidence being considered 
in one action and not in the other.” But 
where the defendant was surety upon the note 
sued on, and was also administrator of the 
maker, and was sued in both characters, it 
was held that the plaintiff was incompetent as 
a witness.?% 


9 Whitesides v. Green, 64 N. C. 308. 

10Clark vy. Bell. 61 Ga. 147. 

11 O’ Neal v. Reynolds, 42 Ala. 197; McKean y. Mas- 
sey, 9 Kan. 600; Poe v. Domec, 54 Mo. 119; Graham 
v. Howell, 50 Ga. 208; Stonecipher v. Hall, 64 Ill. 121; 
Martin v. Jones, 59 Mo. 181; MeGlothin v. Henry, 59 
Mo. 218; Conoly v. Gayle, 61 Ala. 116; Alabama Gold 
Life Ins. Co. v. Sledge, 62 Ala. 566; Fletcher v. Col- 
lier, 61 Ga. 653; Harper v. Parke, 63 Ga. 705; Cheney 
v. Pierce, 38 Vt. 527; Morse v. Lord, 44 Vt. 561; 
Daniels v. Foster, 26 Wis. 686; Keech y. Cowles, 34 
Iowa, 259; Outz v. Seabrook, 47 Ga. 359. 

12 Hubbell v. Hubbell, 22 Ohio St. 208. 

13 Dixon vy. Edwards, 48 Ga. 142. 
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* The two notable exceptions mentioned above, 


arise under the statutes of Indiana! and Vir- 
ginia,! the language of which is broader than 
that used in a majority of the States, and 
forbids the witness to testify as to any 
matter which occurred prior to the death of 
the deceased, unless required by the opposite 
party, etc.4° It being regarded, then, as the 
established result of the cases above eited,in a 
majority of the States, that although a party is 
incompetent as to ‘‘transactions and com- 
munications’’ with the adverse party’s testa- 
tor or intestate, but is not incompetent as to 
the case generally, it becomes material in 
many cases to determine what are, and what 
are not, transactions and communications 
with a deceased person within the meaning of 
the statute. Upon this subject it is difficult 
. to state any general rule. The cases are at 
varianve, if not in actual conflict. Thus, 
where the suit was upon a bond payable to 
the deceased, one of the obligors upon it was 
held competent to testify that, at the time it 
was executed by his co-defendant, it was in 
blank, and that it had been filled up after- 
wards in his absence, and without due author- 
ity, on the. ground that such a matter was 
not a transaction or communication with the 
deceased.1’7 In Wisconsin, a defendant was 
permitted to testify that he had received, by 
mail, a certain letter purporting to have been 
written by the plalntiff’s testator, on the 
ground that such evidence was not as to a 
transaction or communication had personally 
with the testator, and could not have been 
directly contradicted by him if living.1® 
Where the immediate grantor of land was 
dead, and the action was brought against the 
person who had conveyed the property to the 
deceased, it was held that the defendant is a 
= competent witness to prove the consideration 
received from the deceased.19 In another 
case, the defendant entered into an oral 


14 3 Ind. Stat. 561; Act May 11, 1867. 

15 Code of Virginia, 1873,p. 1110, § 22. 

16 Malady v. McEnery, 30 Ind. 278; Reed v. Reed, 30 
Ind, 318; Noble v. Withers, 36 Ind. 193; Skillen v. 
Skillen, 41 Ind. 260; Sherlock v. Alling, 44 Ind. 184; 
Ellis v. Harris, 32 Gratt. 684; Carter v. Hall, 32 Gratt. 
115. 

17 Isenhovr v. Isenhour, 64.N. C. 640; see, also, 
Rawson vy. Cheney, 44 Ga. 73; Brown v. Hughes, 64 
N. C. 642; Willingham vy. Smith, 48 Ga. 580; McFer- 
ren v. Mont Alto Iron Co., 76 Pa. St. 180; Smith v. 
Sergent, 67 Barb. 248; Lemon v. Hornsby, 63 Ga. 271. 

18 Daniels v. Foster, 26 Wis. 686. 

19 Gavin v. Buckles, 41 Ind. 530. 





agreement with the deceased, to work his farm 
upon shares; and after his death defendant 
agreed with the widow, the plaintiff, to whom 
the farm had been devised, to work it upon 
the same terms that he had worked it for her 
husband. It was held in an action to en- 
force this latter agreement,that the testimony 
of the defendant as to the terms of the agree- 
ment with the deceased was admissible.2° 
The burden of showing incompetency rests 
upon the party making the objection.2)_ And 
where a party is offered as a witness and ob- 
jection is made to him generally, but the party 
objecting fails to object specifically to such 
testimony as he gives concerning transactions 
or communications with the deceased, it was 
held that the objection was too general, and 
was properly overruled by the court.22 The 
questions of who are parties, and what con- 
stitutes an incapacitating interest, if not iden- 
tical, are so nearly connected as to render it 
more convenient to consider them together. 
Here, as ever,in the interpretation of these 
statutes, the tendency of the courts is to re- 
gard substance rather than form, the reality 
rather than the shadow. Consequently, it has 
been held that to render a party incompetent 
as a witness, his interest must be substantial, 
and not merely formal.?* A similar rule has 
prevailed where the witness had possessed an 
interest in the subject-matter of the contro- 
versy, but that interest had ceased to exist ;?4 
thus it was held in an action where the maker 
and indorser of a note were sued by the 
administrator of the indorsee, and the action 
was dismissed as to the maker because he had 
received his discharge in bankruptcy, and the 
issue was whether the indorser was discharged 
by indulgence granted by the indorsee to the 
maker, that the maker is a competent witness 
on behalf of the indorser, to prove that the 


20 Titus v. O’Connor, 18 Hun, 378. See also Cheney 
vy. Pierce, 88 Vt. 527; Moore v. Low, 44 Vt. 561; San- 
boin v. Lang, 41 Md. 107; Poquet v. North Hero, 44 
Vt. 91. 

21 Alabama Gold Life Ins. Co. v. Sledge, 62 Ala. 
566. 
22 Hoar v. Hoar, 23 Hun, 33. 

23 Anderson vy. Wilson, 45 Ga. 25; Williams v. Davis, 
69 Pa. 8t. 21; Brooks vy. Tarbell, 103 Mass. 499; Straw 
v. Greene, 14 Allen, 206; Ela v. Edwards, 97 Mass. 
318; Hooper v. Howell, 52 Ga. 315; Campbell yv. 
Mayes, 88 Iowa, 9; Gen. Stats. Mass. ch. 131, § 1, and 
St. 1864, ch. 304, § 1; Code Civil Procedure, North 
Carolina, § 343. 

24 Isler vy. Dewey, 67 N. C. 93; Reynolds v. Calloway, 
31 Gratt. 436. 
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indorsee, in his life-time, gave such maker 
indulgence on said note for a valuable consid- 
eration.”> 

But it must not be inferred that any cessa- 
tion of interest will have the effect to render 
a party otherwise incompetent, especially in 
cases where the party is divested of interest 
by his own act, and the circumstances are 
such as to suggest the suspicion that it was 
done with a view of affecting his compe- 
tency.26 And a Georgia case is authority for 
the doctrine that where one has parted with 
title to his property, his declarations made 
subsequently thereto are inadmissible to de- 
feat or disparage such title.27 As the com- 
plement of the rule that a mere formal inter- 
est will not render a party incompetent, it has 
been held that where a person is the sub- 
stantial party in interest, though not a party 
to the record, he is rendered incompetent by 
such interest to testify in opposition to the 
interest of a decedent’s estate.”® 

A like liberality of interpretation is observ- 
able in cases deciding who are, and who are 
not,.to be considered ‘‘parties’’ within the 
meaning of the statute. Thus, stockholders 
in a corporation, plaintiff in an action against 
an administrator to recover a subscription to 
its capital stock by the defendant’s intestate, 
were held not parties.29 But the term 
‘sheirs’’ includes the heirs of heirs, in short 
all who claim by virtue of descent from a de- 
ceased person;® and ‘* representatives ”’ 
means any person who succeeds to the rights 
of the deceased, whether by purchase, de- 
scent or operation of law,*! and ‘‘assignee’’ 
in the New York statute,*? will cover grantee. *% 


25 Hayden v. McKnight, 45 Ga. 147. 

26 Lyon v. Snyder, 61 Barb. 172; Walker v. Taylor, 
43 Vt. 612; Folsom v. Chapman, 59 Me. 194; Rein- 
hardt v. Evans, 48 Miss. 230. 

27 Monroe vy. Napier, 52 Ga. 385. 

28 Stalling v. Hinson, 49 Ala. 92. And see Hoadley 
v. Hadley, 48 Ind. 452. In a Texas case, however, 
where the suit was against a firm,and one of the part- 
ners died pending the proceedings, and his represent- 
atives were not made parties, it was held that the 
plaintiff was not disqualified from testifying by his 
interest, although it was in effect against the estate of 
a decedent; that the interpretation given the statute 
would not be extended so as to include cases not within 
the plain meaning of its terms. Roberts v. Yarboro, 
41 Tex. 449. 

2 Downes vy. Maryland, etc. R. Co., 37 Md. 100. 

30 Merrill v. Atkin, 59 Ill. 19. 

31 Wamsley v. Crook, 3 Neb. 344. 

32 N. Y. Code, sec. 399. 

33 Mattoon vy. Young, 45 N. Y. 696. 


} 





In some of the States the effect of the stat- 
ute is to restore the common-law rule respect- 
ing competency, as affected by interest of 
those persons who come within its provision.** 
In others it is construed as enlarging the 
competency of witnesses.* 

A notable exception which has been made 
by some of the courts in enforcing the provi- 
sions of the statute is in the case of will- 
contests, which have been held not to be 
within its meaning. The reasoning upon 
which such rulings are based is, that such ac- 
tions are in the nature of proceedings in rem ; 
the heirs-at-law and devisees are made nomi- 
nal parties, but in truth the proceeding is ex 
parte, and all are competent witnesses. 6 

In a subsequent number I will consider 
the effect of the decedent’s personal repre- 
sentative offering his own testimony, of his 
calling the interested party as a witness, and 
the rule of mutuality that the cases seem to 
establish, which present want of space com- 
pels me to defer. 

The subject is one of much too great diffi- 
culty, and the cases too numerous, to be prop- 
erly considered in a short article of this de- 
scription ; but, while I make no claim that its 
treatment here is exhaustive, I trust that the 
reader will find it suggestive. 

St. Louis. Wm. L. Murrreg, Jr. 


%4 Leggett v. Glover, 71 N. C. 211; Manion v.‘Lam- 
bert, 10 Bush, 296. 

35 Rinehart v. Buckingham, 34 Iowa, 409; Wither- 
spoon v. Blewett. 47 Miss. 570; Lamar v. Williams, 
39 Miss. 342; Griffin v. Lower, 37 Miss. 458. 

36 Garvin v. Williams, 50 Mo. 206; Hamilton v. Ham- 
ilton, 10 R. I. 538. Aliter in Alabama, Conoly v 
Gayle, 61 Ala. 116. 


———__—__—_——_- 


LIABILITY OF SERVANT FOR NEGLI- 
GENT INJURY TO CO-SERVANT. 


I. 

While, as we observed when commenting on 
the Employers’ Liability Act, 1880,1 no rem- 
edy as against an employer is thereby given 
to workmen in authority who are injured by 
the negligence of an inferior workman under 
them, that act leaves the question untouched 
as to whether an action would lie against the 
actual wrongdoer. Both Bramwell and Brett, 
L.JJ., indeed, in their evidence before the 


1 Vol. XIV. p 533.) j Gow 
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Select Committee of the House of Commons 
on Employers’ Liability for Injuries to their 
Servants (1877), gave it as their opinion that 
such an action would lie; but, as was ex- 
pressly pointed out by the present writer 
(whose statement on this subject, after the 
enunciation of such high authorities, was not 
included in the printed evidence, though it 
obviously led to the reference te the point 
made by Mr. Meldon, Q. C., in his report), 
this doctrine had not hitherto been by any 
means conclusively established by judicial 
decision. On the contrary, in Southcote v. 
Stanley ,? according to the official report, Pol- 
lock, C. B., after affirming the master’s ex- 
emption from liability, explicitly laid down 
that ‘‘neither can one servant maintain an ac- 
tion against another for negligence whilst en- 
gaged in their common employment ;’’ while 
many text-writers, also, have so stated their 
opinion, an opinion which one of them ° reit- 
erated so recently as last year. In the Irish 
case of McKniry v. Waterford, etc. R. Co.,* 
we find Lefroy, C. J., asking, ‘‘Has a servant 
who is injured no remedy ?’’ to which counsel 
answered, ‘‘He can maintain an action against 
his fellow-servant.’’> But, we find in the 
American case so cited, Shaw, C. J., merely 
said, ‘‘It is the ordinary case of one sustain- 
ing an injury in the course of his own em- 
ployment, in which he must bear the loss 
himself, or seek his remedy, if he have any, 
against the actual wrong-doer.’’ And in a 
subsequent case, Albro v. Jaquith,® also in 
the State of Massachusetts (where, perhaps 
more thgn in any other, the common law on 
the general doctrine of liability for negligence 
of fellow-servants agrees with our own), it 
‘was expressly held that the servant would 
have no remedy against his fellow-servant.? 
On the other hand, it has been held in Scot- 
land that the fellow-servant would be liable.® 
And in a recent Australian case, also, this lia- 
bility seems to have been assumed.? Nor is 
even Soutchcote v. Stanley ' so strong to the 


21H. &N. 247. 

3 See 14 Ir. L. T. 303. 

48 Ir. C. L. Rep. 312; 3Ir. Jur. (N. S.) 389. 

5 Farwell vy. Boston, etc. 2. Co., 4 Mete. 49. 

6 4 Gray, 99. 

7 Cf. Gannon vy. Housatenic Ry., 112 Mass. 234. 

8 Wright v. Roxburgh, 2 Third Ser. 748; Woodhead 
v. Gartness Mineral Co., 4 R. 469; Stewart v. Colt- 
ness Iron Co. and Dewar, 4 R. 952. 

9 M’Bride v. Brogden, 11 Ir. L. T. 329, 341, 361. 

10 Ubi supra. 





contrary effect as might have seemed; for 
there the dictum quoted was, at most, wholly 
extra-judicial, while the report in the Law 
Journal ™ contains no such dictum, and 
further represents Alderson, B., as remarking 
that ‘the was not prepared to say that the per- 
son actually causing’’ (guilty of) ‘*‘ the 
negligence, whether the master or servant, 
would not be liable.’”? Again, in Stone 
v. Cartwright,!? we find Lord Kenyon 
thus expressing himself: ‘‘There is no pre- 
tense for bringing an action against the 
manager, and such an action must be brought 
either against the hand that commits an in- 
jury,or against the owner for whom the act is 
done.’’!% And Pollock, B., also seems to 
throw doubt upon the validity of the observa- 
tion imputed to Pollock, C.B., in Southcote 
v. Stanley, when, in the recent case of Swain- 
son v. Northeastern Ry. Co.,!* he says: 
**Dicta are to be found, however, in some of 
the cases, which tend to suggest that the prin- 
ciple ought to be applied to cases in which 


the element of common service may be want- - 


ing. There is great difficulty in so holding, 
because when it is said that the servant under- 
takes the risk of the negligent acts of his 
fellow-servant, the question arises, ‘under- 
takes to whom?’ And the proposition must, 
we think, be limited by confining the under- 
taking to the master of the servant who is 
supposed to give it, and that it can not be 
reasonably extended to strangers, or to those 
who, though having some interest in a joint 
operation, are not in some sort the master of 
the person injured.’’ And much of the rea- 
soning in Ashworth v. Stanwick and Walker,1® 
as Mr. Bevan notes in his excellent little work 
on the Law of Employers’ Liability, would 
tend to a similar conclusion. 

There still remains, however, the American 
case of Albro v. Jaquith,!® already mentioned, 
which we find referred to, also, by Mr. Lum- 
ley Smith, the best English writer on the Law 
of Master and Servant. There Merrick, J., 
said: ‘‘Many of the considerations of justice 
and policy which led to the adoption of the 


1125 L. J. Ex. 340. 

126 T. R. 411. 

13 Ht. cf. Michael vy. Allestree, 2 Lev.; Wiggett v. 
Fox, 11 Ex. 832, 839; Degg v. Midland Ry Co.,1 H. 
& N. 773, 781. 

143 Ex. D. 341; 47 L. J. 372; 87 L. T. N. S. 102. 

153 E. & E. 701; 60 L. J. Q. B. 188; 7 Jur. N.S. 4676 

16 Ubi supra. 
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general rule, now perfectly well established, 
that a party who employs several persons in 
one common enterprise or undertaking is not 
responsible to any one of them for the injuri- 
ous consequences of the mere negligence or 
carelessness of the others in the performance 
of their respective duties, have an equal sig- 
nificancy and force when applied to actions 
brought for like causes by one servant against 
another. In the latter, as in the former case, 
they are presumed to understand and appre- 
ciate the ordinary risk and peril incident to 
the service in which they are to be employed, 
and to predicate the compensation they are 
to receive in some measure upon the extent of 
the hazard they assume. The knowledge that 
uo legal redress is afforded for damages oc- 
casioned by the inattention or unfaithfulness 
of other laborers engaged in the same com- 
mon work, will naturally induce each one to 
be not only a strict observer of the conduct 
of others, but to be more prudent and careful 
himself; and thus, by increased vigilance, to 
promote the welfare and safety of all.’’ 
‘*But,’’ he adds, ‘‘a more obvious and deci- 
sive objection to the maintenance of such ac- 
tion between these parties is derived from a 
consideration of ‘the nature of the obligation 
assumed, and the direct accountability of the 
servant to his employer for its breach. As 
the duty to exercise a fit and appropriate de- 
gree of care and skill results from their ex- 
press or implied stipulations with each other, 
the question whether the contract they have en- 
tered into has been faithfully performed belongs 
to the parties who made it, and by whom, 
therefore, it is to be definitely settled. Their 
settlement of it, or, if they have made it the 
subject of litigation, the judgment rendered 
in the suit between them must be final and 
conclusive. It is in the latter case res judi- 
cata, andthe same question of negligence is 
not oper to further inquiry, nor to be made 
again the subject of legal investigation.’’ 
But even the American text-writers have 
not lent their acquiescence to this decision. 
Speaking of it, Sherman and Redfield” say: 
‘‘We are satisfied that the weight of reason 
and authority is in favor of holding a servant 
liable to his fellow-servants for injuries suf- 
fered by them through his personal negli- 
gence. Servants do not necessarily or com™ 


17 Neg., § 112. 





monly make any bargain with each other, ex- 
press or implied, for exemption from such li- 
ability ; and if it is true that they consider the 
risk in fixing their wages,the implied contract 
thus entered into is not made for the benefit 
of the other servants, nor have the latter any 
interest in it.” And in Wharton on Negli- 
gence,]* it is said of that case, ‘‘unless the 
negligence be one of the risks which the in- 
jured servant assumed, this position can not 
be sustained.’’ In Hinds v. Harbon,?’ it is 
said: ‘*We do not clearly perceive how it can 
well be that in the little community of em- 
ployees of the same employer, upon the same 
general uudertaking, the comnion duties of 
man to man in society generally should cease 
to exist, and, as a consequence, liability for 
breaches of them ;’’ and, founding on this, a 
subsequent Indiana case, Hinds v. Over- 
acker,™ also expressly holds that a servant is 
liable toa co-servant in damages for a phy- 
sical injury resulting to the latter by means of 
the negligence of the former, in the perform- 
ance of labor for a common master. It isso 
held, moreover, in Minnesota.24 And we have 
now to add that in Massachusetts, too, Albro 
v. Jaquith is no longer law.”? 

Before more fully noticing Osborne v. Mor- 
gan, the thereby overruled case of Albro v. 
Jaquith should be further adverted to; and in 
order to understand it, reference ought first 
be had to Albro v. Agawam Canal Co.?° There 
the defendants were manufacturers of cotton 
goods, and the plaintiff was a spinner'in their 
employment. Jaquith was their superintend- 
ent, having a general supervision and charge 
of their establishment, and of the manufact- 
ure there carried on. The treasurer of the 
corporation was their general financial agent. 
Subordinate to the superintendent were the 
overseers of rooms in the factory, who were 
hired and discharged by the superintendent, 
usually with the advice of the treasurer. The 
overseers of the rooms hired and discharged 
the operatives employed in their respective 
rooms, and all these officers and operatives 
were paid for their services by the defendant’s 
paymaster atthe counting-room. The plaint- 


18 § 245, 

19 §8 Ind, 547. 

20 66 Ind. 547. 

21 Griffiths v. Wolfram, 22 Minn. 185. 

22 Osborne v. Morgan, 12 Cent. L. J. 448; 23 Alb 
L. J. 408; 20 Amer. L. Reg, 399; 11 Reporter, 841. 

236 Cush. 75. 








328 THE CENTRAL 


LAW JOURNAL. 








iff was injured through the negligence of 
Jaquith, in directing the person employed in 
the manufacture of gas, with which the mill 
was lighted, to threw off all the weights from 
the gasometer, whereby the gas was forced 
into the mill where the plaintiff worked, and 
so filling the room where plaintiff was, as to 
throw her into spasmodic fits, and occasion 
her serious and lasting injury. But it was 
held (in 1850) that the plaintiff could not re- 
cover, asthe accident occurred through the 
negligence of Jaquith, who was a fellow-ser- 
vant of the plaintiff. And Fletcher, J., said: 
“Tt can not affect the principle, that the du- 
ties of the superintendent may be different, 
and, perhaps, may be considered as of a 
somewhat higher character than those of the 
plaintiff, inasmuch as they are both the ser- 
vants of the same master, have the same em- 
ployer, are engaged in the accomplishment of 
the same general object, are acting in one 
common servicc, and derive their compensa- 
tion from the same source. The plaintiff and 
the defendant must be considered as fellow- 
servants.’’ The court, however, expressed 
an opinion that the decision would have been 
different had Jaquith been an unfit person. 
The plaintiff afterwards brought the action in 
the second case, against Jaquith ; but, on de- 
murrer, it was held (in 1855) that the action 
could not be sustained, on the ground that 
the defendant was only responsible to his 
employer for negligence, etc., in the discharge 
of his duty; and we have already quoted the 
reasoning on which this decision was based. 
‘‘Upon consideration,’ said Gray, C. J., in 
delivering the judgment of the Supreme Ju- 
dicial Court of Massachusetts, in Osborne v. 
Morgan (Jan., 1881), ‘‘we are all of opiaion 
that that judgment is supported by no satis- 
factory reasons, and must be overruled. The 
principal reason assigned was, that no mis- 
feasance or positive act of wrong was charg- 
ed, and that for nonfeasance, which was 
merely negligence in the performance of a 
duty arising from some express or implied 
contract with his principal or employer, an 
agent or servant was responsible to him only, 
and not to any third person. It is often said 
in the books that an agent is responsible to 
third persons for misfeasance only, and not 
for nonfeasance. And itis doubtless true 
that if an agent never does anything toward 
carrying out his contract with his principal, 


a 





but wholly omits and neglects to do so, the 
principal is the only person who can maintain 
any action against him for the nonfeasance. 
But if the agent once actually undertakes and 
enters upon the_execution of a particular 
work, it is his duty to use reasonable care ia 
the manner of executing it, so as not to cause 
any injury to third persons, which may be the 
natural consequence of his acts; and he can 
not, by abandoning its execution midway and 
leaving things in a dangerous condition, ex- 
empt himself from liability to any person who 
suffers injury by reason of his having so left 
them without proper safeguards. This is not 
nonfeasance, or doing nothing; but it is a 
misfeasance, doing improperly.2* Negligence 
and unskilfulness in the management of in- 
flammable gas, by reason of which it escapes 
and causes injury, can no more be considered 
as mere nonfeasance, within the meaning of 
the rule relied on, than negligence in the con- 
trol of fire, as in the case in the Pandects; or 
of water, as in Bell v. Josselyn; or of a draw- 
bridge, as in Nowell v. Wright; or of domes- 
tic animals, as in Parsons v. Winchell, and in 
the case in New Jersey.’’ ‘‘It was further 
suggested in Albro v. Jaquith, that many of 
the considerations of justice and policy, which 
led to the adoption of the rule that a master is 
not responsible to one of his servants for the 
injurious consequences of negligence of the 
others, were equally applicable to actiors 
brought for like causes by one servant against 
another. The only such considerations spec- 
ified were that the servant, in either case, is 
presumed to understand and appreciate the 
ordinary risk and peril incident to the service, 
and to predicate his compensation, in some 
measure, upon the extent of the hazard he as- 
sumes ; and that ‘the knowledge that no legal 
redress is afforded for damages occasioned by 
the inattention or unfaithfulness of other 
laborers engaged in the same common work, 
will naturally induce each one to be not only 
a strict observer of the conduct of others, but 
to be more prudent and careful himself, and 
thus by increased vigilance to promote the 
welfare and safety of all.’ The cases cited in 
support of these suggestions were Farwell v. 
Boston, etc. R. Co.,2° and King v. Boston, 

% Ulpian, in Dig. 9. 2, 27,9; Parsons v. Winchell, 5 


Cush. 592; Bell v. Josselyn, 3 Gray, 309; Nowell v. 
Wright, 3 Allen, 166; Horner v. Lawrence, 8 Vroom, 
46 


25 4 Met. 49. 
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etc. R. Co.,76 each of which was an action by 
a servant against the master; and it is hard 
to see the force of the suggestions as applied 
to an action by one servant against another 
servant. Even the master is not exempt from 
hability to lis servants for his own negli- 
gence; and the servants make no contract 
with, and receive no compensation from, each 
other. It may well be doubted, whether a 
knowledge on the part of the servants, that 
they were in no event to be responsible in 
damages to one another, would tend to make 
each more careful and prudent himself. And 
the mention by Chief Justice Shaw, in Far- 
well v. Boston, etc. R. Co:, of the opportunity 
of servants, when employed together, to ob- 
serve the conduct of each other, and to give 
notice to their common employer of any mis- 
conduct, incapacity or neglect of duty, was 
accompanied by a cautious withholding of all 
opinion upon the question whether the plaint- 
iff had a remedy against the person actually 
in default; and was followed by the state- 
ment (upon which the decision of that case 
turned, and which has been affirmed in 
subsequent cases, some of which have been 
cited at the beginning of this opinion), that 
the rule exempting the master from liability 
to one servant for the fault of a fellow ser- 
vant, did not depend upon the existence of 
any such opportunity, but extended to cases 
in which the two servants were employed in 
different departments of duty, and at a dis- 
vance from each other.’’?"Jrish Law Times. 


269 Cush. 112. 
27 Farwell vy. Boston, etc. R. Co., 4 Met. 59-61. 











MUNICIPAL CORPORATION — LOAN OF 
CREDIT—CONSTITUTIONAL LAW. 





JARROLT v. CITY OF MOBERLY. 





Supreme Court of the United States, October Term, 
1880. 


1, The purchase of property to be given to a rail- 
road, and the issue of bonds to pay for the same, is a 
loan of credit, within the meaning of sec. 14, art. 11, 
Missouri Constitution of 1865, forbidding municipal 
corporations to loan their credit toany company with- 
out the consent of two-thirds of the qualified voters. 


2. The inhibition upon the officers of a county, city 
or town to loan its credit, without the previous assent 
of voters, is not an authority to loan it when such as- 
sent is given. 





In error to the Circuit Court of the United 
States for the Western District of Missouri. 

The plaintiff is a citizen of the State of Illinois, 
The defendant is the City of Moberly, a municipal 
corporation of the State of Missouri. This action 
was brought to recover judgment upon several 
interest-coupons, originally annexed to, but now 
detached from, bonds issued by the city for the 
purchase of lands, consisting of two hundred 
acres, to be donated to the St. Louis, Kansas City 
& Northern Railway Company, for ‘*machine- 
shop purposes.”’ The petition—which is the des- 
ignation given to the first pleading in the action— 
avers that, on the first day of May, 1872, the city 
issued fifty bonds, similar in form, differing only 
in their numbers, each for $500, to each of which 
twenty couponsewere attached, each for the sum 
of twenty-five dollurs, payable on the first day of 
November and May of each year, and numbered 
from one to twenty; and it sets forth a copy of 
one of the bonds and coupons, as follows: 


‘“MOBERLY MACHINE-SHOP BONDS. 
“No. .] United States of America. [$500 

‘‘Know all men by these presents{that the ‘mu- 
nicipal corporation of the inhabitants of the town 
of Moberly,’ in the county of Randolph, in the 
State of Missouri, acknowledges itself indebted 
and ‘firmly bound to W. F. Burrows, or bearer, 
in the sum of $500, in current funds, which sum 
the said inhabitants of the town of Moberly here- 
by promise to pay tothe said W. F. Burrows, or 
bearer, at the Bank of America, in the City of 
New York, ten years after the date of this bond, 
together with interest thereon from date at the 
rate of ten per cent. per annum, which interest 
shall be paid semi-annually, in current funds, on 
the presentation and surrender at said bank of 
the annexed coupons as they severally become 
due and payable; but this bond is payable at the 
option of the said inkabitants of the town of 
Moberly at any time after three years from the 
date hereof, and is payable only by a special tax 
on all the real estate and personal property lying 
and being within the corporate limits of said 
town. 

“This bond is issued in pursuance of an elec- 
tion held in said town on the 26th day of March, 
A. D. 1872, to decide whether said town should 
purchase and donate to the St. Louis,Kansas City & 
Northern Railway Chmpany two hundred acres of 
land for machine-shop purposes, the result of said 
election being twe hundred and twenty-eight 
votes for the purchase and donation, and one vote 
against the purchase and donation; and in pur- 
suance to orders of the board of trustees of the 
inhabitants of the town of Moberly, made on the 
18th day of April, A. D. 1872, which orders were 
made in accordance with an act of the General 
Assembly of the State of Missouri, eatitled ‘An 
act to authorize cities and towns to purchase lands 
and to donate, lease or sell the same to railroad 
companies,’ approved March 18th, A. D: 1871. 

“In witness whereof, the said inhabitants of the 
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town of Moberly have executed this bond, by the 
chairman of the board of trustees of said town 
signing his name thereto, and by the clerk of said 
board of trustees by order of said board, attesting 
the same and affixing thereto his signature and the 
seal of said corporation, in the town of Moberly, 
county of Randolph, State of Missouri, on the first 
day of May, 1872. J. B. FREEMAN, 
‘Chairman of the Board of Trustees ef the In- 

habitants of the Town of Moberly. 

‘Attest: 

“[SEAL.] J. W. DORSEY, Clerk. 


““COUPON No. 1. ’ 
66$25.] Moberly, Randolph County, Mo. [§$25. 

‘The municipal corporation of the inhabitants 
of the town of Moberly will pay the bearer, at 
the Bank of America, in the City of New York, 
twenty-five dollars, on the first day of May, 1872, 
being six months’ interest on bond No. , for 
$500.00. J. W. Dorsey, Clerk.”’ 

The petition also avers that the plaintiff is the 
holder of coupons amounting to $4,200, originally 
annexed to these bonds, but now detached from 
them, which are due and unpaid, for which sum 
he asks judgment. To the petition the defendant 
demurred on the ground, among other things, that 
the act of the legislature under which the bonds 
were issued is in conflict with the Constitution of 
the State, and that the petition does not state facts 
sufficient to constitute a cause of action. The 
court sustdined the demurrer, and the plaintiff 
electing to stand upon his petition, fina] judgment 
was entered thereon for the defendant. 

The judges, however, were divided in opinion 
upon the questions raised by the demurrer, and, 
in accordance with the statute, have certified, for 
the decision of this court, the following points 
upon which they differed, namely: 

First. Whether the act of March 18, 1870, enti- 
tled ‘“‘An act to authorize cities and towns to pur- 
chase lands and donate, lease or sell the same to 
railroad companies,’ recited in the bonds, is in 
conflict with section 14 of article 11 of the Con- 
stitution of Missouri. 

Second. Whether the petition states a valid and 
sufficient cause of action. 

The act of March 18, 1870, under which the 
bonds were issued, declares’ that ‘‘it shall be law- 
ful for the council of any city,or the trustees of 
any incorporated town, t® purchase lands and to 
donate, lease or sell the same to any ,railroad 
company, upon such terms and conditions as such 
board may deem proper, and for the purpose of 
assisting and inducing such railroad company to 
locate and build machine shops or other improve- 
ments upon such lands; and for such purposes to 
levy taxes upon the taxable property of such city 
or town, and to borrow money and to issue the 
bonds of such city or town for such purposes: 
Provided, a majority of the qualified voters of 
such town or city, at a special election to be held 
therein, shall assent to such purchase and dona- 
tion.” 





The 14th section of article 11 ef the Constitu- 
tion of Missuuri of 1865, with which it was con- 
tended the act conflicted, declares that ‘‘the Gen- 
eral Assembly shall not authorize any county, 
city or town to become a stockholder in, or to loan 
its credit to, any company, association or corpo- 
ration, unless two-thirds of the qualified voters of 
such county, city or town, at a regular election to 
be held therein, shall assent thereto.”’ 

To meet the objections to the alleged invalidity 
of the bonds, the plaintiff cited the act of the leg- 
islature of February 16, 1872, entitled “‘An act to 
protect counties, cities and incorporated towns 
from combinations between railroad companies, 
county courts,city councils of cities, and boards of 
trustees of incorporated towns,”’ the first section 
of which declares that ‘‘ no county court of any 
county, city council of any city, nor any board of 
trustees of any incorporated town, shall hereafter 
have the right to donate, take or subscribe stock 
for such county, city or incorporated town, in, or 
loan the credit thereof to, any railroad company, 
or other company, corporation or association, un- 
less authorized to do so by a vote of two-thirds of 
the qualified voters of such county, city or incor- 
porated town. And any justice of a county court, 
member of a city council, or member of a board 
of trustees of any incorporated town, who shall 
hereafter vote to donate, take, or subscribe stock 
for such county, city or incorporated town, in, or 
loan the credit thereof to, any railroad company, 
or other company, corporation or association, un- 
less authorized to do so by a vote of two-thirds of 
the qualified voters of such county, city or incor- 
porated town, shall be adjudged guilty of a fel- 
ony, and on conviction thereof shall be punished 
by imprisonment in the penitentiary for not less 
than two years.” 

Other sections repeal all acts, or parts of acts, 
inconsistent with it. The act took effect on its 
passage. On the 29th of March, 1872, the legisla- 
ture passed another act, in terms amending the 
first section of the act of March 18, 1870, so as to 
read as follows: ‘It shall be lawful for the coun- 
cil of any city, or the trustees of any incorporated 
town, to purchase land, and to donate, lease, or 
sell the same to any railroad company, and to 
contract, for a period of time uot exceeding 
twenty years, with such railroad company, for the 
payment of all or any part of the taxes which 
may at any time be levied by the authorities of 
Such town or city, and fur such town or city pur- 
poses only, upon property of such railroad com- 
pany, and upon such terms and conditions as such 
board of said city or town may deem proper, for 
the purpose of assisting and inducing said rail- 
road company to locate and build machine, work, 
or other shops, or other improvements, upon such 
land for the purpose of such purchase, to levy 
taxes upon the taxable property of such city or 
town, and te borrow money and issue the bonds 
of such city or town for such purposes: Provided, 
that two-thirds of the qualified voters of such 
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town! r city, at a regular or special election to be 
held therein, shall assent to such purchase or do- 
nation. 

This act took effect on its passage. 

Mr. Justice FIELD delivered the opinion of the 
court: 

The object of the inhibition in the State Con- 
stitution was to prevent the creation of debts by 
counties, cities and towns on behalf of any com- 
pany, association or corporation without the as- 
sent of two-thirds of their qualified voters. The 
loan of their credit, that is, the placing of their 
obligations for the payment of money for the use 
of municipalities, was the usual mode in which 
they incurred indebtedness. Aid ir this way to 
companies, particularly such as were organized 
for the construction of railroads, was given so fre- 
quently by municipal bodies in Missouri, before 
the Constitution of 1865 went into effect, as in 
many instances to greatly embarrass and subject 
them to burdensome and oppressive taxation to 
provide for the interest on their obligations and 
the ultimate payment of the principal. 

Numerous acts of the legislature had authorized 
Officers of counties and cities to subscribe for 
stock in railway companies, and to issue bonds 
for their aid without limitas to amount, and with- 
out the previous assent of those who were to be 
taxed for their payment. In many instances the 
road, in aid of which the bonds were issued, was 
never constructed; and as no benefit resulted to 
the counties and cities, their inhabitants naturally 
felt impatient under the burdens which their 
officers had improvidently imposed. 

It was the purpose of the constitutional pro- 
vision to check these abuses, by requiring the 
previous assent of two-thirds of the qualified 
voters of the municipal bodies before any more 
stock should be subscribed by them, or any fur- 
ther indebtedness be thus incurred. The issue of 
obligations directly to the company, association 
or corporation, without such previous assent, is 
within the letter of the prohibition, and to pur- 
chase property to be given to such company, as- 
sociation or corporation by the issue of obligations 
to others, without such assent, is within its spirit. 
Both modes of using the bonds of the municipal- 
ity are equally a use of its credit, the difference 
being that the one is a direct and the other an in- 
direct way of employing the credit of the munic- 
ipality for the benefit of the railway company. It 
would be a narrow and strict construction of the 
constitutional provision to hold that it prohibited 
the creation of indebtedness by a municipality by 
a direct use of its credit for the railway company, 
and yet permitted such creation by the indirect 
use of it for the same purpose. A constitutional 
provision should not be construed so as to defeat 
its evident purpose, but rather so as to give it ef- 
fective operation and suppress the mischief at 
which it was aimed. In accordance with this 
principle, this court held in Harshman v. Bates 
County that the inhibition in question extended 
to townships in Missouri as well as to counties, 








cities and towns, although townships were not 
mentioned. To contend, said the court, that the 
mere subdivision ef counties into townships en- 
abled the legislature to evade the constitutional 
provision, is to ignore the manifest intention and 
spirit of that instrument; that it could not be pos- 
sible that it was intended to restrict the legislature 
as to counties, and not to restrict it as to mere 
sectional portions of the counties. 92 U.S. 547. 

Considering the provision in this spirit, and 
looking at the evil to be prevented, we are of 
opinion that the issue by the defendant of its 
bonds to purchase lands, to be donated to the 
railway here, was a loan of its credit which could 
not be made without the assent of two-thirds of 
the qualified voters of the city. Itis true that a 
loan implies a return of the thing loaned at some 
future day. A loan of credit would, therefore, 
seem to require that the party receiving its bene- 
fit should provide for its cancellation by the pay- 
ment of the bonds issued. This being so, it would 
be unreasonable to hold that, whilst the framers 
of the Constitution intended to prohibit a tempo- 
rary use of the credit of a municipality without 
the previous assent of two-thirds of its qualified 
voters, they were willing that the absolute grant 
of the credit should be made without such assent. 
We do not think that a construction leading to 
such a conclusion is permissible. The act of 
March 18, 1870, was, therefore, plainly in conflict 
with the Constitution of the State. It authorizes 
a majority of the voters of a municipality to do 
that which the Constitution declares the legisla- 
ture shall not authorize to be done, except by the 
assent of two-thirds of its voters. 

The Supreme Court of Missouri has given a 
similar construction to the constitutional pro- 
vision. An act of ‘the legislature had, among 
other things, provided for the establishment of a 
school of mines and mettallurgy as a branch of 
the university of the State, which was to be loca- 
ted in such county having mines,as should donate 
to the board of curators of the university, for 
buildings and other purposes of the school, the 
greatest available amount of money and bonds. 
The act authorized the county court, of a county 
cesirous of making a donation, to issue bonds of 
the latter to be delivered to the board of curators 
and to be by them sold, and the proceeds used in 


the purchase of the land and the erection of the’ 


necessary buildings. Under this act, the county 
court of Phelps County ordered the issue of bonds, 
at different times, amounting in all to $75,000, to 
be used as mentioned, and their delivery to the 
curators. The order was made without the assent 
of two-thirds of the qualified voters of the coun- 
ty; and, upon the petition of the State, the sale 
of the bonds was enjoined, the court holding that 
their issue was a loan of credit within the consti- 
tutional inhibition, and that the act authorizing 
their issue, without the sanction of two-thirds of 
the voters of the county, was void. It stated that 
the object of the inhibition upon county cvurts 
and city and town municipalities, was to prevent 
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them from taxing the people without their assent. 
57 Missouri, 178. 

The difference between that case and the one at 
bar is only-in the mode of effecting the same re- 
sult. There the bonds were given to the curators 
to be by them sold and the proceeds invested in 
the establishment of the school of mines. Here 
the bonds were to be sold by the municipality is- 
suing them, and the proceeds used by it in the 
purchase of lands to be donated to the railroad 
company. The object of the loan in both ‘cases, 
in authorizing the issue of the bonds, was the 
purchase and donation of property to corpora- 
tions. As remarked by counsel, it is difficult to 
see how the fundamental] law of the State could 
be evaded by a change of the parties through 
whom the credit of the municipality is to be con- 
verted into money. In either case the debt cre- 
ated is to be paid by taxation. 

The subsequent case of the County Court of St. 
Louis County against Griswold does not change 
this decision. The bonds there considered were 
issued to purchase lands in St. Louis for a public 
park for the benefit of its inhabitants. There was 
no loan of credit for the use of any other parties 
in the case. 58 Mo. 175. 

The act of the legislature of February 16, 1872, 
upon which much reliance is placed by: counsel 
for the plainiiff, is merely prohibitory in its char- 
acter, forbidding the officers of counties, cities 
and towns to donate, take or subscribe stock in 
any railroad or other company, corporation or as- 
sociation, or the loan of their credit, without the 
previous assent of two-thirds of their qualified 
voters, and prescribing a punishment for a disre- 
gard of its provisions. It confers, of itself, no 
authority. ‘The inhibition upon the officers of a 
county, city or town to loan its credit without the 
previous assent of others, was not an authority to 
loan it when such assent was given. Authority to 
create an indebtedness against a municipality, ex- 
cept on. certain conditions, was not conferred, 
because the attempt thus to create it was made 
punishable as a crime. Further legislation was 
needed. Such was the evident opinion of the 
legislature of the State; for, by an additional act, 
passed on the 29th of March, 1872, the authority 
was given in terms. 

We answer, therefore, the first question certified 
to us in the affirmative, and the second in the 
negative. 

Judgment affirmed. 


Mr Justice HARLAN dissenting. 

The recitals in the bonds show that an election 
was held, in’the town of Moberly, three days be- 
fore the passage of the act of March 29, 1872, to 
wit, on the twenty-sixth of March, to decide 
whether that town should purchase and donate to 
the St. Louis, etc. R. Co., 200 acres of land for 
machine-shop purposes; that two hundred and 
twenty-eight votes were cast in favor of, and only 
oue against, such donation and purchase; that 
the bondsi question were issued in pursuance of 





that election, and of the orders of the board of 
trustees of the town,made on the 18th day of 
April, 1872; and that such orders were made in 
accordance with the afcresaid act of March 18, 
1870. 

The circuit judge conceded it to be the settled 
law of Missouri that municipal aid could be given 
to railroad companies without infringing the 
Constitution of the State; and that if machine- 
shops constituted an integral or essential part of 
a railroad, or were necessary for its convenient 
use or operation, then the act of March 18, 1870, 
was not obnoxious to the principles announced in 
Loan Association v. Topeka, 20 Wall. 655. But he 
was of opinion that the issuing of the bonds in 
suit to be used inthe purchase and donation of 
lands to a railroad company for machine-shop 
purposes, was a ‘‘loan of credit,’’ upon the part of 
the town, within the meaning of the State Consti- 
tution; and that, consequently, the act of March 
18, 1870, was unconstitutional, in that it permitted 
an issue of bonds, for such purposes, upon the 
assent only of a majority of the qualified voters of 
the municipality.: 

In the view which I take of this case, it is not 
necessary to decide whether this transaction was, 
or not, a loan of credit. For, assuming that it 
was, the petition must be regarded as stating a 
valid and sufficient cause of action against the de- 
fendant, if, at the time ot the election, held on 
the 26th of March, 1872, the act of March 18, 1870, 
had become so modified by subsequent legislation, 
as to require the assent of two-thirds of the qual- 
ified voters of the town as a condition precedent 
to any issue of bonds to be applied in the purchase 
of lands to be donated to the railroad company for 
machine-shop purposes. And such, [ think, was 
the legal effect of the act of February 16, 1872. 
The first clause of its first section deciares, that 
‘no county court of any county, city council of 
any city, nor any board of trustees of any incor- 


‘porated town, shall hereafter have the right to 


donate, take or subscribe stock for such county, 
city or incorporated town, in, or loan the credit 
thereof, to any railroad company * * * * 
unless authorized to do so by a vote of two-thirds 
of the qualified voters of such eounty, city, or in- 
corporated town. The general assembly, of 
course, knew when they p:ssed the law of Febru- 
ary 16, 1872, that the previous statute of March 
18, 1870, had assumed to authorize counties, cities 
and towns to make donations to railroad compa- 
nies, for machine-shop purposes, upon a bare 
majority vote of the qualified electors. The pro- 
hibition against donations thereafter, except with 
the sanction of two-thirds of the qualified 
voters, was in view of former legislation, equiv- 
alent to an affiamative recognition of power 
thereafter to make such donations in pursu- 
ance of thé provisions of the act of Febru- 
ary 16, 1872. T'aat act imported into the act of 
March 18, 1870, the requirements of a two-thirds 
affirmative vote as a condition precedent to any 
donation of land for machine-shop purposes. 
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The express repeal, by the act of February 16, 
1872, of all parts of law inconsistent therewith, 
evinces a purpose, upon the part of the General 
Assembly, to do something more than declare a 
violation of that act, by any of the officers there- 
in named, to be a felony. Nor was it intended to 
withdraw from counties, cities and towns author- 
ity, under any circumstances, to make such do- 
nations. Manifestly there was also a purpose to 
provide against the possibility of donations or 
loans of credit, under any existing statute, except 
with the express sanction of two-thirds of the 
qualified voters of the municipality. The only 
difficulty in the way of this conclusion arises 
from the negative character of the language of 
the first clause of the act of February 16, 1872. 
But that difficulty seems to be removed by the 
fact that a previous statute having assumed to con- 
fer upon counties, cities and towns the power to 
make donations to railroad companies for ma- 
chine-purposes, the object of the act of February 
16, 1872, was thereafter to require the previous 
assent of two-thirds of the electors, and to repeal 
all acts, or parts of acts, inconsistent with that 
requirement. The bonds, upon their face, show 
the assent of all the electors voting except one, 
Had these bonds recited, in terms, that they were 
issued in pursuance ef the act of March 18, 1870, 
as modified by subsequent legislation, there 
would have been no ground upon which to ques- 
tion the authority to issue them. 

But the rights of the purchaser of the bonds 
should not be sacrificed because the reference to 
the statute, by authority of which they were is- 
sued, was not ful] or technically accurate. When 
the election was held, the statute of March 18, 
1870, as modified by that of February 16, 1872, 
authorized an issue of bonds for the purchase of 
lands to be donated for machine-shop pnrposes, 
two-thirds of the qualified voters of the town as- 
senting thereto. The provisions of that statute, 
as thus modified, seem to have been complied 
with. 

I am of opinion that the act of March 29, 1872, 
passed after the election of March 26, 1872, was 
only cumulative legislation, so far as it related to 
subjects embraced in the act of March 18, 1870, as 
modified by the act of February 16,1872. I think 
that the act of March 18, 1870, as modified by the 
act of February 16, 1872, was constitutional, and 
that the petition states a good cause of action 
against the appellee, even if the issue, by the 
town, of bonds for the purposes indicated, was a 
loan of credit, within the meaning of the State 
Constitution. 

For these reasons I feel obliged to dissent from 
the opinion and judgment. 





TRANSFER OF PERSONAL PROPERTY BY 
GIFT—PROMISSORY NOTE. 





WILCOX v. MATTESON, 





Supreme Court of Wisconsin. 


In order to pass the title to personal property asa 
gift bya person upon his death-bed,it must appear that 
there was an actual delivery of some kind. Where 
the deceased directed that a pocket-book under his 
pillow should be given to his wife, and it appeared 
that it was not removed for some time after his de- 
cease: Held, that the title to the property remained 
in him at the time of his death. 


Appeal from Circuit Court of Jefferson County. 

R. B. Kirkland and I. W. & G. W. Bird, for re- 
spondent; Harlow Pease, for appellant. 

TAYLOR, J., delivered the opinion of the court: 

This action was brought to recover the value of 
a promissory note given by the appellant to the 
deceased husband of the respondent, payable to 
his order, and indorsed by him in blank. The 
answer denies the ownership of the note by the 
respondent. 

The question of ownership was the only ques- 
tion litigated on the trial. 

The plaintiff claimed upon the trial that the 
note in question had been given to her by her hus- 
band in his lifetime. The only evidence tending 
to prove such ownership was the following: 

Harriet Edgar, a witness for the plaintiff. testi- 
fied that -he attended the deceased husband in his 
last sickness, and that on the night of his death, 
and about three hours before his decease, the de- 
ceased “told me that his pocket book was under 
the feather bed, just undér his shoulders, and for 
me to take it, and give it to his wife, when she 
came; that there was some money and papers in 
it that would be of value to her, as she would 
need them. He afterwards died at one o’clock in 
the morning. I continued there, remaining with 
his corpse until about nine o‘cluck in the morning, 
eight hours after he died, when Mr. Dyer Wil- 
liams came into the room, and Mr. Williams 
turned the corpse over, and I took the pocket- 
book referred to eut from under his shoulder and 
gave it to Mr. Williams, telling him that Mr. Wil- 
cox requested me to give the pocket-book to his 
wife. and Mr. Williams took the pocket-book, 
saying he would give the same to Mrs. Wilcox if 
she came; and, if she did not come, he would 
send it to her. From the time of his death until 
Mr. Williams came, | had exclusive charge of the 
room in which the deceased lay, and was not out 
of the room five minutes duriug all that time.”’ 

Dyer Williams, a witness for the plaintiff, testi- 
fied that he saw Wilcox about six hours after he 
died. ‘‘WhenI arrived in the room where the 
cerpse was, Mrs. Harriet Edgar, his nurse, told 
me that Mr. Wilcox, the night before, had re- 
quested me to give a certain pocket-book under 
his shoulder to his wife, as he wanted his wife to 
have it, and that he wanted the nurse to see that 
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his wife got it herself. .I then moved the corpse 
so that the nurse could get the pocket-book, and 
then she gave it to me and requested me to give 
it to Mrs. Wilcox. I took the pocket-book and 
kept it in my possession until Mrs. Wilcox ar- 
rived, and then gave it to Mrs. Wilcox between 
eight and nine o‘clock in the evening after her 
husband died, delivering the message the nurse 
had communicated to me concerning its disposi- 
_ tion, that it was a gift from her husband.”’ 

The respondent herself testified that the note 
in suit was in the pocket-book when it was de- 
livered to her, 1nd thet it was indorsed by the 
deceased in his own handwriting. She also testi- 
fied that she had been duly married to the de- 
ceased, and that the deceased died without leav- 
ing any children or other lineal descendants.’ 

Upon this evidence the learned circuit judge 
directed a verdict for the plaintiff. To this ruling 
the defendant duly excepted, and appeals to this 
court from the judgment rendered upon such 
verdict. 

Upon this appeal the defendant alleges as error 
that the evidence produced on the trial shows af- 
firmatively that the note upon which the action 
was brought was not owned by the plaintiff, but 
belonged to the estate of her deceased husband, 
and that the evidence offered for the purpose of 
showing a gift of the same by the deceased to the 
plaintiff during his life-time, failed to show such 
gift. We are constrained to agree with the 
learned counsel for the appellant that there is no 
evidence im the case which shows any delivery of 
the possession of the pocket-book and its con- 
tents, during the life of the husband, to the 
plaintiff, or to any other person for her use. If 
we construe the language of the deceased most, 
favorably for the plaintiff, and that his request to 


the nurse Edgar was that she should immediately . 


and before his death take the pocket-book into 
her possession.and keep it for and deliver it to his 
wife when she came, as her property—still the 
evidence fails to show that the possession passed 
from the deceased to the nurse for the use of the 
plaintiff until after his death. The nurse states 
that she did nothing after the deceased instructed 
her what to do with the pocket-book until several 
hours after his death. Admitting that the nurse 
might have received the possession of the prop- 
erty for the plaintiff in her absence, and that 
the actual receipt of it by her in the life-time 
of the deceased would have been effectual to 
pass the title te the plaintiff, the fact remains that 
she did not take possession during his life. If 
this can be upheld asa gift, then it must be up- 
held on the ground that the possession of the 
property passed by force of the words of the de- 
ceased expressing a desire that it should pass. 
We know of no case where a gift has been up- 
held when no act has been done tending to change 
the possession of the property which is the sub- 
ject of the gift from the donor to the donee. 
The pocket-book was in the actual possession of 
the donor at the time the conversation between 





him and the nurse took place, and it so remained 
until his death without any change in its location, 
or any attempt to change the same. There is no 
doubt of the intent of the deceased to give the 
property to his wife, but there is an entire absence 
of proof of any act done,either by him or the nurse, 
standing in the place of the wife, which teuds to 
show any surrender of the possession bythe husband 
or any taking possession thereof by the nurse during 
the life of the husband. ‘To make a gift perfect, 
all the cases hold that the possession of the sub- 
ject of the gift must pass from the donor to the 
donee. This has been so decided by this court, 
and it is therefore unnecessary to resort to the de- 
cisions of other courts to sustain our ruling in this 
case. See Wilson vy. Carpenter, 17 Wis. 512; 
Resch v. Senn, 28 Wis. 286. In the first case cited, 
this court adopted the rule laid down by Chancel- 
lor Kent in his Commentaries, as follows: ‘‘De- 
livery ‘in this, as in every other case, must be 
according to the nature of athing. It must be 
an actual delivery so far as the subject is capable 
of delivery. It must be secundum subjectam mate- 
riam, and be the true and effectual way of obtain- 
ing the command and dominion of the subject. If 
the thing be not capable of actual delivery, there 
must be some act equivalent to it. The donor 
must part, not only with the possession, but with 
the dominion of the property. If the thing given 
be a chose in action, the law requires an assign- 
ment, or some equivalent instrument, and the 
transfer must be actrally executed.’’ [2 Kent. Com. 
*439.—Ep. Cent. L. J.] . 

In the case at bar, the subject of the proposed 
gift was of such a character that an actual deliv- 
ery could have been made, but none was made. 
The possession remained in fact exactly the same 
after the’ direction given to the nurse, as it was 
before, and so continued until the death of the 
donor. 

We think the evidence clearly shows that the 
title to the note remained in the deceased hus- 
band at the time of his death, and that the learned 
judge erred in directing a verdict for the plaintiff. 

Upon the argument in this court, the learned 
counsel for the respondent claimed that the judg- 
ment might be upheld upon the ground that the 
widow was entitled to the note under the pro- 
visions of sub-division 1, sec. 3935, R. S. 1878, 
which provides that upon the death of her hus- 
band, the widow shall be allowed certain specified 
property, and in addition thereto, household fur- 
niture not: exceeding in value $250, and other 
personal property not exceeding in value $200, to 
be selected by her. t 

The difficulty with this claim is that the note in 
question is not one of the specific articles of prop- 
erty which the statute allows to her, and there is 
no. evidence that she had selected the note as a 
part of the other property not exceeding $200, to 
which she is entitled. In order to entitle the 
plaintiff to hold this note as a part of the property 
of her husband which is given to her by the sec- 
tion of the statute above quoted, she must show 
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that it has been selected by her. In the absence 
of any proof on that subject, we can not say that 
the plaintiff acquired any title to it under said 
section. See Resch v. Senn, supra. 

The judgment of the circuit court is reversed, 
and’a‘new trial ordered. 





AGENCY — TRAVELING SALESMAN—CON- 
TRACT WITH—PAYMENT TO. 





PUTNAM v. FRENCH. 





Supreme Court of Vermont, February Term, 1881. 


Where parties purehased goods from a traveling 
salesman, and agree to pay the money to him within 
three months, and did so pay him, such payment is a 
defense to an action brought by the principals for the 
value of the goods, because it was within the agent’s 
apparent, though not actual] authority, to collect for 
what he sold. 

This case was heard at the December Term, 
1880, Taft, J., presiding. Hearing onan auditor's 
report; and judgment for the defendant. The 
auditor found: 

The plaintiffs claimed to recover of defendants 
pay for two items of account sold about July 15, 
1879; one item being for cighteen feet of belt, 
$9.45, and the other being 200 feet of linen hose, 
$68; making in all, the sum of $77.45 and interest 
thereon. Defendants presented no account; and 
claimed that the above account of plaintiffs had 
been paid. (The goods were sold to 
the defendants through one Allen, as stated in the 
opinion.) * * * * Said Allensent in his or- 
der taken from defendants, to the plaintiffs, and 
in due time in the month of July, said goods 
were forwarded by plaintiffs, and in due course 
were received: by defendants on the 28th day 
of July. The said Allen made his headquar- 
ters at Hartford for a few days; and went 
into the neighboring villages to sell goods. On 
the 28th day of July, 1879, and while defendants 
were unpacking the goods received that day from 
the plaintiffs, the said Allen came into their place 
of business, and said he had received a telegram, 
summoning him to Boston, and wanted to know 
if they could not let him have fifteen dollars, as 
he was short of money. The defendants, having 
received a part of their goods and supposing it 
was all right, and that said Allen was a partner 

. in plaintiff’s firm, complied with his request, and 
paid him fifteen dollars. He went away, but soon 
returned, saying his hotel bill was larger than he 
thought, and wanted more money; and they paid 
him ten dollars more; making, in all, twenty-five 
dollars, and took his receipt for the same, to be 
applied on the bill of plaintiffs for said goods. 
The said Allen signing his own name in the re- 
ceipt for the plaintiffs. * * * * I find that 
said Allen was in the employ of the plaintiffs, as 





a traveling salesman, and was not a member of 
the firm, at the time of makirg this sale and col- 
lecting this money; and that defendants paid him 
in good faith, supposing they were justified in so 
doing, and supposing he had authority to receive 
pay and discharge and release the accounts. 

I find that during the employment of Allen, the 
plaintiffs were accustomed, in sending out their 
bills of much of any amount, to write thereon the 
words, **Payable at office;’’ and that, when the 
plaintiffs sent defendants the bill of August 12, 
1879, the words ‘**Payable at office’’ were upon it, 
the same as they now appear; but I find that 
neither of the defendants ever saw said words or 
knew of any such directions until their attention 
was called to the same by a letter from the plaint- 
iffs, in the early part of December, 1879; and they 
then examined said bill, and for the first time no- 
ticed or knew of the existence of said words. 

The other facts stated in the report sufficiently 
appear in the opinion. 

VEAZEY, J., delivered the opinion of the court: 

It appears from the auditor’s report that the 
plaintiffs are merchants in Boston, and the defend- 
ants are merchants residing and doing business in 
Hartford, Vermont. The goods in question were 
sold by the plaintiffs to the defendants through 
one Allen, who was in the employ of the plaintiffs 
as a “traveling salesman,’? and who made the 
contract cf sale at Hartford, representing that he 
was. a partner in the plaintiff firm. One of the 
terms of the contract was that the defendants 
might and should pay Allen for the goods at Hart- 
ford, when he should come around on his next 
trip in about three months. This was a substan- 
tial:part of the contract to the defendants, as it 
was a matter of inconvenience and expense to 
them to payin Boston. It was the custom in 
Hartford and vicinity either to pay to the travel- 
ing salesman, or remit to the firm. ‘The defend- 
ants paid this salesman,Allen, in accordance with 
the contract in good faith. The plaintiffs now 
seek to recover the amount of'the bill again on 
the ground that Allen was not authorized or per- 
mitted to make collections. This restriction was 
not known tothe defendants. 

It is laid down by Judge Story and other wri- 
ters on the law of agency, and is established by an 
unbroken line of authority, that the contract of 
an agent binds a principal in all cases, not only 
where the agent is acting within the scope of his 
usual employment, but where he is held out to the 
public, or to the other party, as having competent 
authority, although he has in the particular in- 
stance exceeded or violated his instructions, and 
acted without authority. And this on the princi- 
ple, that, where one of two innocent parties is to 
suffer, he ought to suffer, who misled the other 
into the contract, by holding out the agent as 
competent to act, and as enjoying his confidence. 
Story on Agency, sec. 443. 

Allen, being sent out by the plaintiffs as their 
traveling salesman, clearly had apparent author- 
ity, not only to take an order, but to make terms 
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of payment as to time and place, to the extent at 
least of what was customary and not extraordina- 
ry. 

The defendants had a right to rely upon Allen‘s 
making a truthful report of the terms of sale, and 
to suppose that the goods were sent pursuant to 
the contract as made. He was not their agent. 
The plaintiffs, having taken the benefit of their 
agent’s contract, which was one within his appar- 
ent authority, can not be allowed to avoid some 
of its terms for the reason that he did not disclose 
them fully. It is just that they should suffer for his 
dishonesty in this respect, rather than the de- 
fendants. 

It is further insisted by the plaintiffs’ counsel, 
that the defendants were charged with notice, 
that they must pay the plaintiffs and not Allen, 
by reason of the words **payable at office,’’ writ- 
ten on their bill rendered, when the last invoice 
was sent. The defendants did not see those 
words. Therefore, they had no notice in fact. 
Should they be held chargeable with notice? 

‘The plaintiffs sent that bill without letter, when 
the goods were sent, which was three months be- 
fore the time of payment agreed upon. The 
defendants examined it as to items charged, and 
amount of same, and filed it away—never netic- 
ing those words;. and when Allen came around at 
about the time he was to come for the pay by the 
terms of the sale, they paid him the balance due— 
supposing all the while that he was, as he claimed 
to be, a inémber of the firm. 

In view of the obscure manner in which those 
words were written on the bill-head; and of the 
circumstances under which, and the purposes for 
which, in other respects, that bill was sent, and 
of the terms of the contract as to whom and when 
and where payment was to be made, we do not 
think the defendants were guilty of such negli- 
gence, in not seeing those words, as to be charge- 
able with notice which they did not in fact have. 

It was a matter which the plaintiffs might easi- 
ly have made plain. They saw fit to undertake 
to give the notice in an obscure way, which was 
likely to be ineffectual. It turned out so, and 
they should bear the consequences. 

Judgment affirmed. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF THE UNITED STATES. 
October Term, 1880. 


TARIFF 1861 — ‘““MIXED MATERIALS.” — This 
was a suit to recover back duties paid under pro- 
test. It was held, that the term ‘‘mixed materi- 
als’’ in the tariff act of 1861, being descriptive 
rather than denominative, manufactured shirtings 
composed of linen and cotton, the latter being 
the material of chief value and largely predomi- 
nating, are dutiable as manufactures of cotton, 





and not as mixed materials, under the acts of 1861 
and 1862, unless the importer proves that the ad- 
dition of linen made a substantial change, and 
was not for the mere purpose ot evading the law. 
Affirmed. Opinion by Mr. Chief Justice WAITE. 
—Fisk v. Arthur. 

ASSISTANT TREASURER OF THE UNITED STATES 
—REVENUE STAMPS COMMISSION.—An assistant 
treasurer of the United States upon whom is im- 
posed fora time the additional duty of selling 
revenue stamps for the government, is not entitled 
to any commissions on the amount of sales made 
by him. or any extra compensation therefor. Sec. 

70 of the revenue act of June 30, 1864, allows a 
commission of five per cent. only to the purchas- 
ers of stamps, and was not intended to allow any 
commissions to the officers selling, in addition to 
those allowed to the purchasers. Affirmed. Ap- 
peal from the Court of Claims. Opinion by Mr. 
Justice HARLAN.—Folger v. United States. 


ADMINISTRATION — PARTNERSHIP — ASSETS— 
GUARDIANS OF NON-RESIDENT INFANTS.—1. The 
personal representative of a deceased partner may 
allow the estate to continue in the partnership 
business. Such property becomes liable to firm 
debts, subsequently contracted, except that that 
which remains unchanged is still subject to a lien 
in favor of prior debts in preference to subse- 
quently contracted debts. 2. While the creditors 
are pioteeted against the lien of the deceased 
partner’s representatives, the beneficiaries stand- 
ing behind the representatives are entitled to call 
them to account for the manner in which they 
have dealt with the estate. 3. A State has the 
power to pass laws for the appointment of guard- 
ians of the property of non-resident infants situ- 
ated in that State. The appointment of guardians 
is not a chancery power, but is conferred on pro- 
bate courts. 4. A State legislature has power, by 
special act, to authorize a guardian to invest the 
ward’s property in stock of a manufacturing cor- 
poration; and such act is not an exercise of judi- 
cial power. 5. A delay of nine years after coming 
of age, before bringing suit, held, under the cir- 
cumstances to be such acquiescence as to bar 
recovery. Affirmed. Appeals from the Circuit 
Court of the United States for the District of 
Rhode Island. Opinion by Mr. Justice BRADLEY. 
—Hoyt v. Sprague; Francklyn v. Sprague. 


REVENUE STAMPS — CANCELED, A PART OF 
THE VALUE OF ‘T'opacco. — Revenue stamps, 
which have been affixed to tobacco and canceled, 
form part of the value of tobacco; and the tax of 
two per cent., which is imposed on sales by 15 U. 
S. Stats. 152, should be assessed on the total value 
of the tobacco and stamps, if so affixed at the 
time of sale. But if they are not affixed to the 
tobacco at the time of the sale, the tax should be 
assessed on the value of the tobacco alone. Re- 
versed. Opinion by Mr. Justice MILLER.—Jones 
v. Van Benthuysen. 


PATENT — RE-ISSUE— INFRINGEMENT.—A re- 
issued patent for a sash-lock held, on the facts, 
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not to be infringed by a sash-lock made by the 
appellee, unless by placing a construction on the 
re-issued patent, which would render it void for 
want of conformity to the original patent. Af- 
firmed. Appeal from the Cireuit Court of the 
United States for the District of Connecticut. 
Opinion by Mr. Justice Woops.—Hopkins, etc. 
Co. v. Corbin. 


MUNICIPAL CORPORATION— LIMITED POWER 
OF TAXATION—CORPORATE DEBTS.—The charter 
of the City of Louisiana, in connection with the 
general statute law of Missouri,held, 1. To author- 
ize the levy of a greater annual tax than one and 
one-half per cent., when necessary to provide for 
payiug the corporate indebtedness, such one and 
one-half per cent. being only the tax levied for 
ordinary purposes. 2. Semble. That the special 
tax levied to meet its indebtedness is not limited 
to one per cent. per annum, but each crediter ob- 
taining a judgment, may ask the levy of a special 
tax of one per cent., which it is discretionary with 
the court to levy. Affirmed. In error to the Cir- 
cuit Court of the United States for the Eastern 
District of Missouri. Opinion by Mr. Chief Jus- 
tice WAITE.—City of Louisiana v. United States. 


REVENUE LAW — TAX ON WHISKY— ForR- 
FEITURE. —l. Under section 3249 of the Re- 
vised Statutes of the United States, a regulation 
requiring the report to the collector when spirits 
are to be emptied for rectifying, etc., and the 
number of casks, their serial numbers, the number 
of gallons, the kind of stamps and their serial 
numbers, and other similar details,,was valid. 2. 
Where, by a fraudulent contrivance in emptying 
spirits, a distiller obtains additional stamps aud 
puts them on other whisky, the whisky so emptied 
is forfeited, as the offense was committed by 
false certificates in relation to that. Affirmed. In 
error to the Circuit Court of the United States 
for the Southern District of New York. Opinion 
by Mr. Justice MILLER.— Thacher v. United States. 


ADMIRALTY — COLLISION — SCHOONER IN 
Favu.t.—In a collision between a large steamer 
going up Delaware Bay at the rate of ten miles an 
hour, and overhauling a schooner, and the said 
schooner, just before the collision, suddenly 
changed her course, in such a way as to throw her 
across the path of the steamer, the crew of the 
schooner not having seen the steamer till after 
such change of course, the schooner was held in 
fault. Affirmed. Appeal from the Circuit Court 
of the United States for the Eastern District of 
Pennsylvania. Opinion by Mr. Chief Justice 
WAITE.—Golding v. Steamship Illinois. 


BIGAMY—EVIDENCE—COMPETENCY OF FIRST 
WIiFeE.—This case was a prosecution for bigamy 
under section 5352 of the Revised Statutes of the 
United States. The defendant was indicted and 
convicted in Salt Lake City, Utah Territory, and 
the case comes here on appeal from the judgment 
‘of the Supreme Court of the Territory, affirming 
the judgment of the court below. On the trial 





twe jurors were objected to for actual bias, and 
triers of the fact appointed in accordance with the 
Utah practice. The jurors, being examined on 
their voir dire, said they believed polygamy to be 
the law ot God; held, that they were properly ex- 
cluded from the panel, for actual bias. 2. The 
accused having admitted the marriage with the 
second wife, held, that under the Utah statute 
(§ 1604 Comp. Laws), she was incompetent to 
prove the prior marriage, and the ruling of the 
court admitting her evidence was error. Re- 
versed. Inerror to the Supreme Court of Utah 
Territory. Opinion by Mr. Justice Woops. 
Miles v. United States. 





SUPREME COURT OF KANSAS. 
September, 1881. 


RIGHT OF WAY—UNACKNOWLEDGED AND UN- 
RECORDED INSTRUMENT.—A sold and conveyed by 
an ordinary warranty deed, a piece of land to O, 
which deed was duly recorded. A and C at the 
same time encered into a written agreement, giv- 
ing to Aa right of way to said land; but this in- 
strument in writing was never acknowledged or 
recorded. C then sold and conveyed the land to 
P, by an ordinary warranty deed, P having knowl- 
edge of said written agreement. Afterward P 
sold and conveyed the land to T, by an ordinary 
warranty deed, 'T’ not having any knowledge of 
said written agreement, or of the rights of A in 
and to the land, and P not giving him any infor- 
mation with reference thereto. Afterward A 
commenced an action against P for damages for 
depriving him of his right of way over said land: 
Held, that the action can not be maintained. Af- 
firmed. Opinion by VALENTINE, J.—Armor v. 
Pye. 


NEGLIGENCE — JUDGMENT — VARIANCE.—l. 
In an action by C against a railroad company for 
injuries caused through the negligence of the 
railroad company, it is error for the court to give 
an instruction to the jury which makes the con- 
duct of the plaintiff the only condition upon 
which his right of recovery depends, and which 
virtually says that if the plaintiff was careful and 
prudent, he may recover, whether the de- 
fendant was negligent or not. 2. Where C sued 
a railroad company for only $57, and did not at 
any time ask or obtain leave to amend, and did 
not amend, his -pleadings: Held, that it was er- 
ror for the court to render judgment in favor of 
the plaintiff and against the defendant for $72 and 
costs. Reversed. Opinion by VALENTINE, J.— 
Atchison, etc. R. Co. v. Combs. 


JUDGMENT—MOTION TO VACATE— PLEADING 
—DISTINCT CAUSES OF ACTION.—Where a judg- 
ment is rendered on a petition which contains 
two distinct causes of action, though not sep- 
arately stated and numbered, but united in a 
single count, and a motion is made to vacate and 
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set aside the judgment and grant a new trial for 
defects apparent on the record, and the record 
discloses that judgment was properly entered on 
one cause of action and improperly entered on 
the other: Held, that the court‘did not err in sus- 
taining the motion in part and vacating the judg- 
ment as to the one cause of action, and overrul- 
ing it in part and sustaining the judgment as to 
the other, cause of action. Affirmed. Opinion by 
BREWER, J.— Weaver v. Leach. 





SUPREME COURT OF OHIO. 
May, 1881. 


EVIDENCE — CRIMINAL LAW — DEFENDANT'S 
TESTIMONY—LIMITS OF CROSS-EXAMINATION.— 
1. Where upon the trial of an indictment, the de- 
fendant offers [himself as a witness, and testifies 
in his own behalf, he thereby subjects himself to 
the same rules, and may be called on to submit to 
the same tests as to his credibility as may legally 
be applied to other witnesses. 2. The plaintiff 
in error was indicted for murder, and on his trial 
gave ‘testimony in his own behalf; on cross-ex- 
amination by the State he was asked if he had not 
been once arrested for an assault with intent to 
kill, to which question he objected, but the court 
overruled his objection; thereupon without claim- 
ing his privilege he answered: Held, that the lim- 
its of such cross-examination on matters not rel- 
evant to the issue for the purpose of judging of 
his character and credit from his own voluntary 
admission, rest in the sound discretion of the 
court trying the cause, and the judgment will not 
be reversed unless it appears from the record that 
such discretion has been abused to the prejudice 
of the party. 3. Section 6804 of the Revised 
Statutes authorizes the prosecution, as well as the 
punishment, of aiders and abettors as principal 
offenders. Hence, one indicted as a principal, 
may be convicted on proof that he was an aider 
and abettor. Motion for leave to file a petition in 
error overruled. Opinion by JOHNSON, J.—Han- 
off v. State. 

October 18, 1881. 

EVIDENCE — FRAUDULENT CONVEYANCE — 
CREDITOR’S RIGHT.—1. A creditor of an alleged 
fraudulent vendor can not prove the acts or dec- 
larations of such vendor, made after the sale and 
delivery of the property, against the purchaser 
for the purpose of impeaching his title. 2. It is 
incompetent fora witness to state his opinion 
upon a question of law; but where the intent 
with which an act done by him is drawn in ques- 
tion, he may testify as to such intent. Reversed. 
Opinion by McILVAINE,.J. — Ohio Coal Co. v. 
Davenport. 


BAILMENT — PLEDGE OF NATIONAL BANK 
Stock.—1l. A pledgee of shares of the capital 
stock of a national bank, having an irrevocable 
- power of attorney for the transfer of such shares 
to him on the books of the bank, brought suit for 





the value of such stock against the bank, which, 
after notice that the pledgor had been adjudicated 
a bankrupt, had refused to permit such transfer to 
be made. The assignee in bankruptcy of the 
pledgor having been made a party by consent, 
filed an answer and cross-petition praying for an 
account of the amount due the pledgee and a sale 
of the stock, which prayer was granted: Held, 
that it is error for the court to render a further 
judgment that, in the event the proceeds of the 
sale are insufficient to satisfy the pledgee’s 
claim, the bank shall pay the deficiency, not ex- 
ceeding the difference between the proceeds of 
the sale and the value of the stock at the time of 
such refusal. 2. Where part of a promissory note 
is paid, and a note in renewal is executed for the 
balance, a pledge given as collateral security wien 
the first note was executed, will stand as collateral 
security for the balance of the debt embraced in 
the new note, in the absence of any agreement to 
the contrary. Reversed in part; affirmed in part. 
Opinion by OKEy, J.—Dayton National Bank v. 
Merchants’ National Bank: 





SUPREME COURT OF INDIANA. 


September, 1881. 


NOTE SECURED BY MORTGAGE — INNOCENT 
PURCHASER—EQUITIES.— Suit by appellants on 
two promissory notes executed by the Reagans to 
Sylvester Johnson, and assigned to them. The 
Reagans answered that the notes, among others, 
were executed to Johnson in part payment for 
certain land sold by said Johnson to them; that 
said land was encumbered by a mortgage to one 
Hadley, which mortgage Johnson procured to be 
released by fraudulently representing to Hadley 
that if he would release the land, he (Johnson) 
would make a loan on the land and pay it off; that 
afterwards Hadley sued Johnson and said Rea- 
gans to foreclose his mortgage, and obtained a 
judgment requiring said Reagans to pay the 
amount of the notes in suit to said Hadley; that 
during the pendency of such suit the Reagans no- 
tified appellants to appear to the same and protect 
their interests, which they failed to do. It is also 
ayerred that appellants had notice of the 
rights of Hadley before the notes were as- 
signed to them by Johnson. Heid, that the notice 
given by the Reagans to appellants did not make 
the judgment in’ the case binding on the latter. 
If appellants were proper parties to thesuit, they 
should have been made such in the proper way. 
As between Hadley and Johnson the mortgage ex- 
isted in full force, notwithstanding the release; 
and the Reagans, having notice of the fraud prac- 
tised by Johnson on Hadley while $2,000 of the 
purchase money of the land was unpaid, for a 
part of which the notes in suit were given, can not 
be regarded as innocent purchasers, and the land 
in their hands was liable for the unpaid purchase 
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money due Hadley. Whether these facts constitute 
a defense by the Reagans to the present suit, de- 
pends upon whether they purchased the land free 
from or subject to the Hadley incumbrance. If 
they purchased the land free from incumbrance, 
the consideration for the notes has failed and the 
answer must be held good.. This question must 
be determined by the deed executed by Johnson 
to the Reagans; and as that is not in the record, 
and as it is not alleged in the aaswer whether or 
not it contained a covenant against incumbrance, 
it can not be presumed that it contained such 
covenant; but the presumption must be that they 
took the land subject to the Hadley mortgage. 14 
Ind. 106; 19 Id. 359. The answer must be held 
bad. Reversed. Opinion by Morris, Com.— 
Burton v. Reagan. 


PARTNERSHIP—DISSOLUTION—FIRM LIABILI- 
TIES.—Where one partner retired from a firm, the 
other assuming the payment of all debts of the 
firm, and having partnership property sufficient 
for that purpose, as between the partners the firm 
indebtedness became the individual debt of the 
purchasing partner; and after the dissolution the 
latter had no power to borrow money upon the 
credit of the old firm, even for the purpose of dis- 
charging a debt of the old firm. A note given for 
such money, signed by the firm-name, the lender 
not parting with his money on the credit of the 
partnership, is not the note of the retiring part- 
ner and will not bind him. Affirmed. Opinion 
by Howk, C. J.—Hayden v. Cretcher. 








QUERIES AND ANSWERS. 





QUERIES. 

42. Eighty acres of land was deeded to A and B. 
husband and wife, forty acres of which is exempt as 
a homestead; can C,a creditor of the husband, levy 
upon and sell, under an execution, the other forty 
acres? Attorney. 

Grand Rapids, Mich. 





* 43. A sells a farm to B, giving a warranty deed, and 
receives back a mortgage for a large part of the pur- 
chase-money. Before foreclosure, C, who claims un- 
der an ativerse title, brings ejectment against B. 
Under the laws of Michigan the mortgagee is not enti- 
tled to possession till after foreclosure. Is A entitled 
to appear and defend the ejectment suit with B, or if 
B suffers default, or fails to properly defend, can A 
appear and defend in his own right, to protect him- 
self? If judgment passes against B, A not defending, 
is A bound on his warranty? Would such ajudgment 
bar the mortgage? M. 
Port Huron, Mich. 


44. The charter of a manufacturing company enacts 
**That every shareholder of said company shall be in- 
dividually liable for all debts contracted during the 
time he shall be a shareholder in said company * * 
provided, that no stockholder shall be personally liable 
for the payment of any debt contracted by said com- 

* pany which is not to be paid within one year from the 





time the debt is contracted.’’ Does a promissory 
note in terms, ‘‘payable within twelve months, or 
within one year after date,’’ create an obligation for 
which, under the charter, the stockholders are indi- 
vidually liable? It is claimed that such note is enti- 
tled to “days of grate,’’ and does not create a debt “to 
be paid within one year from the time it was con- 
tracted. C. 
Charleston, S.C. 





45. W made contract of sale of flour to S, on con- 
dition that S should pay for the same on delivery, 80 
miles from place of sale. W employed A to haul the 
flour and deliver it to 8S, provided it was paid for on 
delivery. A hauled the flour to the appointed place, 
and S not being there to receive and pay for the same, 
A left the flour in the warehouse of B, atthe sugges- 
tion of B, he supposing the flour belonged to S. B 
assigned a book account he had against § to F, and F 
commenced an attachment suit against 8, to satisfy 
the above account, and other accounts, and served 
process upon B, and garnisheed the flour and sold it. 
W afterwards demanded the flour of B, who refused 
to deliver it or pay the value. The only authority W 
gave A was to deliver the flour to S, provided S paid 
for it upon delivery. Can W maintain trover against 
By? Cite authorities. i? | 2 

Baker City, Oregon. 





QUERIES ANSWERED. 
{138 Cent. L. J. 318.) A obtained a 
judgment in one of the Circuit Courts of Mis- 
souri in 1867, against B. B has made payments 
from time co time, his last in 1880. He now refuses 
to pay anything farther, although solvent. Sec. 
3251 of the Revised Statutes of Missouri shows that 
limitation only begins to runin B’s favor from his 
last payment, so the judgment is ir full force, except 
as a lien upon B’s real estate. It has never been re- 
vived. Sec. 2739 of Revised Statutes says: ‘*Execu- 
tions may issue upon a judgment at any time within 
ten years after the rendition of such judgment,’’ and 
the Supreme Court of Missouri, in George v.Mid- 
dough, 62 Mo. 550, construing sec. 2739, held, al- 
though, in that case, the judgment had been revived 
by scire facias, that an execution issued ona judg- 
ment of more than ten years’ standing was a nullity. 
What is A’s remedy, and how can B be made to pay 
the balance of the judgment? s L. 

Answer. We suggest that A sue B onthe judgment 
and proceed to enforce his new judgment. 

Richmond, Ind. 


Query 38. 


H. & K. 

Query 35. [18 Cent. L. J. 299.] The Divine law 
makes man stealing a felony. And SirWm Black- 
stone adds child-stealing, which becomes a com- 
mon-lawcrime; and subsequent statutes add the 
term kidnapping, making it read child-stealing or 
kidnapping, not changing the elements of the crime 
of child-stealing. And the statutes of the several States 
in America drop the term child-stealing, but retain 
the term kidnapping, without altering the nature of 
the crime, or the acts which formerly constituted the 
former a crime; ‘*does not the title child-stealing re- 
main with all its common-law force and meaning, and 
is not child-stealing as applicable in any case where 
kidnapping will apply?’’ If the above will bear an af- 
firmutive answer, then stealing and larceny being the 
same,and Blackstone, Kent and Russell holding that 
larceny can not be committed of anything in which 
there is not a property, absolute or qualified, then is 
not a child, within the age when in point of law it 
has no will, a property? According to Hurd on Ha- 
beas Corpus, it can be contracted for and about, aban- 
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doned, emancipated, bound out, given away. The 
parents not having an absolute right to its custody, i 
may be taken away from them upon a want of fitness 
shown, by due course of law, it being movable and 
wholly subject to the will of others, and the decree of 
a court of competent jurisdiction. Is not the same 
control exercised over it, that can be over any 
other chattel? And if the mother and father part, and 
the mother takes the child, five years old, and con- 
tracts with a third person for its keeping at one dollar 
and fifty cents per week, the father subsequently 
assenting to said contract, ‘‘can the mother take and 
hold said child by a writ of habeas corpus until she 
shall pay for its keeping up to the time of demand at 
least?’” 

Grand Rapids, Mich. T. H. GIRARD. 

Answer. I assume that the time of the contract be- 
tween the mother of the child and the third person 
had expired. If so, the mother may hold possession 
of the child by habeas corpus. The common law 
gave a lien only to common carriers and inn-keepers; 
liens in other cases exist only where they are conferred 
by statute. In the absence of a statute giving a hen 
on children, specifically mentioned, for board and 
keeping, none would exist. and the mother would re- 
tain possession by habeas corpus. It is doubtful, al- 
80, if a statute giving a lien on children for board and 
keeping. would be sustained as constitutional. 

Detroit, Mich. H. M. L. 





CORRESPONDENCE. 





A FAIR TRIAL FOR GUITEAU. 
To the Editor of the Central Law Journal: 

{ have before me your able editorial, in your is- 
sue ef October 2lst on the importance of se- 
curing to Guiteau a fair trial. I am pleased 
with its tone until that part is reached which says: 
‘*We hope that he will be well defended by able 
coynsel, that he will be convicted, sentenced and 
executed.”’ 

I submit to you, in all candor, if this sentence 
was not written inthe same spirit that dictates 
‘*the universal tone of the lay press’? which you 
criticise so caustically. Does it not exhibit a mind 
already pre-judged—an opinion which would ren- 
der a juror incompetent? A fair trial would be im- 
possible,were all of the same frame of mind. The 
truth is that such an expression, coming from one 
of the most (perhaps the most) prominent legal 
journal of this country, will go much farther, 
and do more to prevent a fair trial, than many 
wrathy fulminations by the lay press. 

No man desires the conviction and execution of 
Guiteau more than I, provided he is not insane; 
but is it the part of true wisdom to wish that he 
should be convicted at ally Would it not be much 
better to hope, not only that he may have a fair 
trial, but that it may be established to the satis- 
action of us all that he was, and is,insane? This 
would show beyond question that Guiteau repre- 
sented no party, no faction in his bloody deed; 
that no one, not even Guiteau, resorted to murder 
to accomplish a political change. We all abhor 
the idea of guarding. our presidents like a mon- 
arch of the old world; we distrust and fear all 
monarchical tendencies; but, if desperate politi- 





cians turn to assassination to cure political evils, 

then we must surround our rulers with a body- 

guard of soldiers, and shut off that free access to 

them which is one of our chiefest glories. How 

much better then to again disprove the necessity 

for any such innovation! How much better for 

us all to feel, and the whole werld to know, that 
the death of President Garfield was not the work 
of a deliberate murderer, bent on remedying some. 
grievance. fancied or real, but simply of a crazy 
man, representing nobody — not even Charle 

Guiteau—sane. 

This thought, Mr. Editor, might be greatly am- 
plified, but I have said enough. I hope to see 
the CENTRAL LAW JOURNAL taking, not only 
a leading stand fora fair trial, but a truly bold 
stand for an entire reversal of public sentiment 


-on this subject, to the end that this clamor. for 


blood may cease, and that all may hope and wish 
to see Guiteau acquitted, on the ground, clearly 
substantiated, that he was, and is, insane. There 
is no danger in this case that he wili escape on a 
false plea of insanity. The danger is that he will 
be convicted and hung, though clearly insane. 
What a foul blot on American justice this would 
be! Respectfully yours, ALFRED LUCKING. 

Detroit, Mich., Oct. 22. 

[Upon more mature retlection we feel com- 
pelled to acknowledge that there is some ground 
for our correspondent’s cause of complaint. ‘The 
sentence that he complains of should never have 
been printed. It gives expression. to a personal 
opinion based upen ex parte and moral,rather than 
legal evidence of Guiteau’s guilt. Such an opin- 
ion, of course, we had every right to hold, though 
it were better if it had not been given expression 
in these columns. Our office should be confined 
to urging that Guiteau, just as any other accused 
of crime, should receive a perfectly fair trial, and 
that the exceptional circumstances of the case 
should not prejudice his defense. In giving an 
expression to the opinion either of his guilt or in- 
nocence in consequence of insanity, we necessa- 
rily go beyond the limits ef legitimate journalism. 
—Eb1ToR CENT. L. J.] ; 


NOTES. 





——The following is the decision of an Iowa 
Norwegian justice in a case wherein the property 
in controversy, as described in plaintiff’s petition, 
was: ‘Fore femele hoggies, one steer, he is a 
gelding, and one brinde cow.”’ ‘*Now, on this 
day of ; 1881, this court being begon and hold 
the above entitel caus was filled by the Plant- 
if and repealed to by defendt; and this court 
being fully revised on the property in plantifs 
petition or bill of constrant, finds for plantif that 
property as the same was dammage feefty' dollar 
worth by the dicision of this court, and planti 
must also pay the cost which above described 
premises I renouns was the law of thos case, to- 
weet more or les,” 











